Kurland identifies the root problem of Watergate as the differences between our current governmental system and that envisioned in the Constitution." He contends that there were "two distortions of constitutional government revealed by 'Watergate": 9 a shift in the balance of power from Congress to the executive branch, and the rise within the executive branch of an inordinately powerful White House staff. 10 He attributes the Watergate abuses to these institutional weaknesses," and concludes that, after Watergate, no "reforms" have dealt with them.' 2 In seeking the major lesson of Watergate, Kurland comes to the right conclusion for the wrong reasons. Watergate did indeed demonstrate fundamental defects in our governmental system, but they are not the defects that Kurland suggests. Kurland confronts the inevitable when he assails the rise of a powerful executive branch, and misses the real lesson of Watergate when he fails to discuss the inadequacy of the means available for controlling abuses of power -specifically the lack of a viable impeachment mechanism. These defects in Kurland's analysis in turn stem from a pervasive fallacy in his work: the assumption that the causes of Watergate were exclusively institutional. Finally, because he misperceives the causes of Watergate, Kurland underestimates the value of some of the reforms that have emerged, although his sense that the largest problems remain unremedied is correct.
I. The Lesson of Watergate: Our System Does Not Work
Although Kurland accurately perceives that Watergate demonstrates fundamental failures in our governmental system, his development of that theme is ultimately inadequate. Kurland concentrates his have removed a cancerous growth that could have killed us. We have not rid the system of the disease." P. 4. Kurland goes on to state that " [t] he constitutional crisis of Watergate . . . was the result of the failure to adhere to the limitations on authority that are explicit and implicit in the Constitution." P. 5. He places considerable blame on the courts, discussing at some length the process of "constitutional amendment" by the judiciary, see pp. 8-16, and the role of the courts in making " [t] he separation of powers as a doctrine restraining the exercise of power by the executive branch . . . all but disappea [r] ." P. 176.
8. Pp. 7-10, 157-63, 214-15; see p. 166 ("We are governed today by a constitution far different from that which Washington bequeathed to us. And the most basic changes have been brought about by means other than constitutional amendment.
9. P. 198. 10. Id. Kurland also spends considerable time assailing the judiciary and its role in contributing to the shift in power to the executive branch. See, e.g., pp. 6-16, 53 
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attention on the causes of Watergate and the lack of significant post-Watergate reforms, arguing in effect that another "Watergate" could occur just as easily today as the first one did.' 3 Kurland fails, however, to address the particular resolution of the Watergate crisis, which, he seems to agree, was a successful one. 14 Without establishing the fortuitous nature of the unraveling of the conspiracy and the displacement of the guilty from government, Kurland cannot establish that the next Watergate, even if just as likely to come, will not be just as successfully concluded. Those who proclaim that Watergate proves that our system works really claim nothing more. Moreover, Kurland fails to present a convincing analysis of the ineffectiveness of our governmental system because he confuses his readers, and perhaps also himself, by using the single term "Watergate" to refer to various aspects of a complex of issues. In making his observations on "Watergate," Kurland fails to distinguish the original conspiracy within the executive branch from the initial responses of each of the three branches to the various executive transgressions, and the long-term reforms that have, or have not, resulted. 15 Clearly, different structural defects in our system may be reflected by each of these.' 6 Although Kurland should, of course, be granted some license to use the catchword "Watergate" when his meaning is clear from context, his careless use of that slippery term blurs some of his arguments. Kurland's failure to treat the analytically distinct aspects of the complex Watergate episode in a systematic manner seriously flaws this book.17
Kurland's case is easy to make. Clearly, the Watergate episode revealed a multitude of defects in our governmental system. The very fact that the original conspiracy evolved and was implemented reflects serious institutional weaknesses. Those who claim that Water- 16 . The fact that the President and his aides responded to the Watergate break-in by initiating a massive cover-up may well indicate a more serious governmental breakdown than that which led to the burglary itself. Similarly, the fact that Congress's immediate response to the break-in was so limited may reflect a different inadequacy from that demonstrated by the difficulties experienced in conducting the impeachment hearings themselves, once those hearings were finally initiated. Finally, the fact that no truly radical reform has come about-for example, reform of the impeachment mechanism itself-may reflect yet another shortcoming in our system. 17. At the outset of the book, Kurland indicates his intent not to deal with "one of the issues posed by Watergate"--the problem of "how to bring down the powerful leader who abused his authority"--and to address instead the issue "[h]ow does one prevent the accession to such power by the just and the 'njust alike?" P. 3. In thus limiting the scope of his analysis, Kurland seriously limits its usefulness, for he chooses to ignore some of the most serious problems that Watergate revealed. gate proves our system works readily admit this, but point to the successful exposure of the conspiracy and purge of the conspirators as evidence of compensating checks that are built into the system.' 8 The responses of the three branches to the original conspiracy, however, were anything but reassuring. Most alarming, perhaps, were the failures of Congress. Congress was slow to initiate investigations in the first place and slow to conduct them once they were initiated.' 9 Moreover, Congress seemed almost incapable of taking the necessary remedial steps once the guilt of the President became evident.
The fact that the discovery of the Watergate conspiracies and the displacement of the guilty from government was largely fortuitous is equally evident. In a real sense, the Watergate conspiracy unraveled, not because of the Constitution, but in spite of it. Kurland identifies some of these ironies, but misses others. It was the tenacity of a single federal judge, John J. Sirica, that caused the first conspirator to crack. Sensing a larger plot, Judge Sirica used one of the few weapons available to federal judges, the sentencing power, to exert decisive pressure on the conspirators. Few other district judges would have pushed the point as vigorously as Judge Sirica did, and it was his persistent commitment, rather than any formal constitutional procedures, that first broke through the conspiracy. 20. Whether Judge Sirica exceeded his constitutional power in using his judicial office to compel cooperation in a criminal investigation is an intriguing question. One of the dramatic ironies of Watergate was the necessity of relying on constitutionally problematic means in order to break through the conspiracies and bring the guilty to justice. Perhaps even more troubling than Sirica's action was the fact that the various investigators relied so heavily on the so-called "use immunity" statute, 18 U.S.C. § § 6001-6005 (1976 441 (1972) , it is nonetheless disquieting to realize that encroachment on the Fifth Amendment privilege against self-incrimination was essential to the unfolding of the cover-up conspiracy.
Several commentators have pointed to the string of fortuitous events that led to the exposure of the Watergate conspiracies:
21 the peculiar presidential decision to install an extensive recording system, the uncharacteristic failure to deactivate it during the conspiratorial discussions, and the chance discovery of the existence of the tapes through the speculative questioning of a minor White House aide by a junior congressional staffer. Of course, one can only guess as to the exact course the Watergate investigation would have taken had no tapes existed or more been destroyed, but the fundamental importance of that evidence in leading to the Nixon resignation can scarcely be disputed.
Similarly, President Nixon's departure from office was not, ultimately, the result of the constitutional process of impeachment and conviction, 22 or even of the Supreme Court's decision that his constitutionally based claim of "executive privilege" had to yield to the imperatives of a fair trial in the Watergate cover-up case. 23 Rather, the decision to release the "smoking gun" tape of June 23, 1972 at the critical phase of the impeachment process was one that was forced on President Nixon by the resolve of his top aides. 24 Under the procedures specified by the Supreme Court in the Nixon Tapes Case, 25 it would have been possible for the President and his lawyers to have delayed the actual disclosure of any of the subpoenaed tapes for months or perhaps years. During that time, in the absence of the most damning evidence, President Nixon's defense against impeachment by the House, and certainly his defense against conviction and removal after a Senate trial, would have stood a substantial chance of success. 20 Moreover, even the massive public and congressional reaction to the release of the "smoking gun" tape was not, by itself, enough to lead to the resignation of President Nixon. It took the combined Although Kurland believes that our current governmental system does not work, he is convinced that our constitutional system, at least as originally envisioned by the framers, would work, if only given a chance. 29 Kurland views the major cause of Watergate as the shift in the balance of power from Congress to the executive branch, a shift he blames in part on the long years of informal constitutional amendment by judicial interpretation, 3 " and in part on congressional abdication and presidential domination or usurpation. 3 1
Kurland is undoubtedly right in suggesting that unchecked accretion of power in the executive branch led to the original abuses of Watergate. He is also correct to point to the disinclination of Congress to assert itself as leading to the original congressional failure to initiate investigations and to the subsequent inability to pursue them expeditiously. And he is right in asserting that court decisions denying Congress the information it needed for its investigations contributed to Congress's inordinate difficulty in conducting its investigations. However, in stopping here, Kurland stops short, for these points address only the difficulties of unraveling the two conspiracies, the original conspiracy and the cover-up. Kurland completely overlooks the principal constitutional deficiency illustrated by Watergate: the inability of Congress to move effectively to remedy the crisis once the conspiracies had become evident. It is particularly ironic that Kurland, with his emphasis on the system of checks and balances and their demonstrable failure in the Watergate affair, omits any discussion of the inadequacy of the impeachment mechanism. This is even more startling in light of Kurland's own admission that impeachment was originally intended as the "primary" congressional check on the executive. 3 2 Watergate in fact demonstrated that the very constitutional process provided for dealing with a miscreant President may be the best defense he has. The process of impeaching Nixon was initiated in October 1973, after the so-called "Saturday Night Massacre," and the During that process, of course, both the Congress and the President would have been virtually incapable of dealing with any other national problem. The almost total paralysis of the national government in the period immediately preceding Nixon's resignation has been vividly described in The Final Days. 33 Watergate had become almost a full-time obsession with the President and his top aides, and the conduct of domestic government and foreign relations was at a virtual standstill.
3 4 The President's position had been seriously compromised, not just with respect to congressional leaders, but with respect to foreign heads of state as well. 3 5 The prospect of such a situation continuing had Nixon decided to "stick it out" is not a comfortable one.
A system like the impeachment mechanism may have been adequate in 1787, when America was a simple agrarian society, when it took several weeks to span the Atlantic, and when a national government could literally assemble in the parlor of a rooming house. Two centuries later, however, the complexity of international and domestic affairs no longer permitted the luxury of impeachment. Apparently concluding, among other things, 36 that it was not in the "national interest" to allow the President and the Congress to pursue the con- 35. See NEWSWEEK, supra note 34, at 26. Moreover, after the release of the "smoking gun" tape on August 5, 1974, the President's incapacity to govern became even more severe. As the President himself stated in his resignation speech on August 8, 1974:
[B]ecause of the Watergate matter I might not have the support of the Congress that I would consider necessary to back the very difficult decisions and carry out the duties of this office in the way the interests of the nation will require.
stitutional process of impeachment, President Nixon's closest aides made the judgment that the President could no longer demand that his adversaries follow the procedure established by the Constitution. It was they who insisted that the fatal evidence be disclosed immediately, thus further damaging the President's credibility-even with his congressional defenders-and making prompt resignation a real possibility. As one commentator has noted, however, "Republics are not saved when their .. .salvation depends on the accidents of a tape recording machine and the wits of a four-star general."," '
we are ever to take any comfort in our system, some reform of the impeachment mechanism is essential.
II. The Causes of Watergate: Personal or Institutional?
Although the complementary processes of congressional abdication and presidential domination played a role in Watergate, Kurland drastically exaggerates their importance. These shifts in the relationships between the political branches, earlier described in Arthur Schlesinger's The Imperial Presidency, 38 certainly helped to make Watergate possible. For one thing, these developments undoubtedly fueled the inherently dangerous notion that the President's unique selection by national referendum makes him the embodiment of the national will. Under that notion, any program, policy, or initiative envisioned by the President is inherently in the "national interest," and any organized opposition is automatically an antidemocratic threat to "national security." Moreover, the largely unchecked accretion of power in the White House made possible a second development: the growth of a large and powerful White House staff, a cadre of faceless "assistant Presidents" lacking any personal political base and immune to regular congressional oversight. Kurland correctly identifies the rise of this "fourth branch" of government as a major source of potential abuse, apart from, and in addition to, the general shift of power from Congress to the executive branch. Kurland's commentary goes astray, however, in dismissing the personal element in Watergate. 39 After devoting some attention to prior instances of presiden- Nixon revealed not a capacity for innovation but only a capacity for imitation. What he did ... was to utilize devices created by predecessors, who used them sparingly, while he used them persistently; who used them in isolation, while he used them in combination; who used them unsuccessfully, while he used them successfully, until they failed him in the end.
1
It is fundamentally wrong, however, to assert that Watergate was simply the logical extension of previously institutionalized precedents. Existing institutions and attitudes may have provided a medium for Watergate, but the personal character of the participants was the essential catalyst. In the Watergate episode, the assumption that a President and his White House cadre are anointed with a popular mission was reinforced by the absence of any detectable sense of public morality on the part of the President and his key staff aides. 42 As a result, once the pointless and reckless escapade at the Democratic National Committee's Watergate headquarters misfired in June 1972, a relentless logic overwhelmed the White House: the President's political survival was of supreme importance to the Nation, and any measures to preserve his status and stature became legitimate.
In focusing exclusively on the institutional causes of Watergate, Kurland forces the facts to make Watergate fit his conception of the flaws in our constitutional system. Kurland's theme is hardly surprising to anyone who is familiar with his constitutional philosophy. 43 A former law clerk to Justice Felix Frankfurter, Kurland is now perhaps the leading academic exponent of the philosophy that the constitutional plan of the framers demands restraint by the judiciary, restriction of the executive, and deference to the legislature. Kurland attributes many social and political problems-including, in this latest volume, Watergate-to the steady erosion of this plan. Kurland's thesis is that to secure liberty and democracy it is necessary both to divide powers between the national government and the states and to separate and mix powers among three branches of the national government. In Kurland's view:
The constitutional crisis of Watergate was the result of a long buildup of concentrated governmental power. It was the result of the failure to adhere to the limitations on authority that are explicit and implicit in the Constitution. It was the result of long 41 denial of institutional values in favor of temporary political expediency. The tragedy of Watergate lies not in the pitiful character of the man exiled from the White House; it lies rather in the continued failure of the nation to take steps first to cabin and then to dissipate that accumulated power, the failure to revive our constitutional notions of limitations on authority. The flow to the government of power over the lives of Americans has been at flood tide for generations. There is still no sign of ebbing. 44 Kurland evidently subscribes to Lord Acton's oft-repeated claim that power corrupts, and absolute power corrupts absolutely. He quotes lines from Shelley that, he suggests, "anticipated" the constitutional crisis of Watergate: 45 " 'Power, like a desolating pestilence, Pollutes whate'er it touches.' ",46 In attempting to support this gloomy appraisal of the American constitutional system, Kurland unfortunately exhibits the license that is appropriate for an essayist or satirist, but not for a constitutional scholar or political historian. That two centuries of independence have witnessed a steady secular growth of national power can scarcely be denied. Nor is it possible to deny that great power may be used to threaten liberty. But it need not always be.
It is of course prudent to be vigilant in monitoring the officials to whom governmental power is entrusted, and to cabin those powers when necessary. Yet Kurland's analysis is deficient because it yearns for simpler days of weaker, diffused government, but does not address the feasibility of such retrenchment. While highlighting the risks of concentrated government, he nowhere suggests how "weaker" government can effectively or responsibly cope with the complex demands of an industrial, interdependent world. We may share Kurland's nostalgia, and recognize the germ of wisdom in his message, but we are entitled to something more.
Kurland's emphasis on redesigning or, as he would put it, reviving, our system of governance is unfortunately one-dimensional. Politicians, as was recently illustrated by Jimmy Carter's successful campaign for the Presidency, tend to stress human virtue and morality as the ultimate ingredient in good government. Academics tend to go to the opposite extreme and stress institutions or metaphysical systems. What Watergate illustrates, however, is that neither of these 44. P. 5. 45. Id. two views is entirely accurate. Institutional systems can be important in deterring or correcting abuses of power. Yet the concentration of considerable power is inherent in modem government, and, regrettably, there is a natural tendency for that power to be abused. In part, the ability to restrain these tendencies depends on the ready availability of a successful mechanism to control the power. Of equal importance, however, is the careful choice of leaders with sound judgment and constitutional sensitivity. What makes Watergate unique in our history is that the American people twice elected-the second time, by an unprecedented margin 4 --a man firmly believed by millions of voters to be basically dishonest. 48 In a sense, therefore, the greatest constitutional failure in Watergate was the failure of the electoral process to entrust the intense powers decried by Kurland to a more reliable President.
III. Post-Watergate Reforms
Turning to post-Watergate reforms, Kurland finds the scene bleak. He discerns no major structural changes reallocating presidential powers. 49 He overstates his point, however, in asserting that there has been only a single post-Watergate "reform"-public financing of presidential campaigns-and that this reform did nothing to remedy the causes of Watergate.5 0 Each of these assertions appears to be mistaken. First, the financing of both the Watergate break-in and the later cover-up came from the laundered cash raised in great abundance by arm-twisting campaign aides who suggested that official favor would flow from generosity.5 1 Although public financing of elections may not be a panacea for political or electoral abuses, Kurland is simply wrong to ignore the widespread fund-raising abuses that were exposed during the Watergate investigations. Dependence on a few large contributions for political success tends to distort a public official's view of himself as a "public servant"; thus there is a direct link between private financing and Watergate abuses. Kurland's pessimism about the extent of post-Watergate reform is misplaced for other reasons. First, Congress has recently passed the Ethics in Government Act of 1978.52 That measure provides a mechanism for court appointment of temporary special prosecutors to investigate and prosecute executive wrongdoing in certain situations.
5 3 The legislation also establishes procedures for financial disclosure by top officers and employees of all three branches of government, deals with post-employment conflicts of interest, creates an Office of Government Ethics, and sets up an Office of Senate Legal Counsel. 54 Second, intensified congressional oversight over the intelligence community has reduced the ability of future administrations to use the intelligence agencies for domestic political purposes, even if it has not entirely eliminated that potential abuse.
Third, Kurland neglects to mention the increasing use of a device that is directly responsive to one of the institutional failings he identifies: the failure of Congress to check executive exertions of power. The device is the legislative veto, by which one House of Congress, or both Houses acting concurrently but without presidential approval, can nullify executive or administrative decisions. In ignoring the legislative veto, Kurland ignores the principal device designed to reconcile congressional responsibility with the practical demands of modern government. The fact that the constitutionality of the legislative veto is seriously questioned5 makes Kurland's failure to discuss it all the more startling.
Through the legislative veto, Congress delegates broad authority and discretion to effectuate legislative programs while attempting to reserve the power to decide, on a case-by-case basis, the particular projects, rules, or standards that may conflict with congressional intent. Literally hundreds of federal statutes now contain some type of legislative veto mechanism by which, short of formal legislation, Congress or its members can defer or annul action taken by the executive branch or an independent agency. 5 0 Such statutes are di-verse; they range from statutes allowing a single committee of one House to overturn a decision, 5 7 to statutes requiring the concurrence of both Houses in a resolution of disapproval. 5 Hardly any significant legislation considered by the Ninety-fifth Congress dealing with federal programs was not the target of efforts by congressmen seeking to reassert legislative prerogatives by tacking on a legislative veto provision. 9 Concern about President Nixon's alleged abuses contributed substantially to the dramatic evolution of this device. but they show considerable potential for reestablishing Congress as an equal participant in the functioning of modern government. Although Kurland is sharply critical of the lack of significant postWatergate reform, he offers only a single proposal himself-a proposal, moreover, that is ill-advised. In drawing out his contention that Congress has failed to address the real problems spawning the Watergate abuses, Kurland quotes from a brief statement he submitted to a congressional committee in 1975 on the proposed Watergate Reform Act of 1975.61 The bill 62 would have created a permanent "special prosecutor"-a proposal Kurland opposed-and would have created a "Congressional Legal Counsel"-a concept Kurland supported. In addition to representing congressional interests in court, Kurland urged that a new Congressional Legal Counsel be given "the investigatory and prosecutorial function" of handling impeachment inquiries directed at Executive Branch officials. 63 This recommendation reflects Kurland's support for the increased use of the impeachment procedure, not only for restraining an incumbent President but for monitoring "all executive branch officials," including those "who have already separated themselves or been separated from the service of the nation. 0 4 Clearly, this proposal represents the height of impracticability and reveals on Kurland's part a lack of appreciation for the realities of constitutional government. Indeed, the principal reason that impeachment had long ago fallen into disuse is that the process is too cumbersome to be effective.a It is plainly irrational 15, 1970) ), the last serious impeachment investigation was in 1936. CONGRESSIONAL QUARTERLY, supra, at 208. It involved a district judge and was successful. Id.
On September 7, 1978, the Senate passed a bill that would create a special court to force the removal or retirement of judges found guilty of misconduct or suffering from dis-to expect the full House of Representatives, functioning like a grand jury, to debate the legal and factual bases for articles of impeachment against an inferior federal officer, or to expect the full Senate to assume the role of an impeachment court to try the articles. Although Kurland is correct in stating that there must be a stimulus to congressional resurgence, it is foolhardy to propose that Congress should revive the current impeachment procedure as a major preoccupation of its time.
IV. A Final Note
Kurland covers considerable ground in his book, but unfortunately his plow cultivates with more breadth than depth. He is frank enough to describe this book as a collection of essays, rather than a treatise, 6 and "Watergate" merely provides him with a convenient matrix for diverse reflections. He includes such subjects as the power of congressional inquiry, 7 the grounds for impeachment, 6 8 the "self-inflated role of the judiciary, 0 9 the extent of the President's power to abilities. In explaining the need for the new procedure, the sponsor of the bill, Senator DeConcini, stated:
Historically, Congress has been reluctant to use the drastic measure of impeachment ....
One reason for this reluctance is the fact that impeachment is a complex, slow, and cumbersome process that absorbs an incredible amount of time in both Houses of Congress .... Because it is not used, impeachment has ceased to be a real deterrent to misconduct on the bench. 69. E.g., pp. 7-16, 74. Despite the fact that Kurland describes Watergate as "an executive branch disaster," p. 169, he seizes every opportunity to criticize the courts. Unfortunately, his comments on the courts, like much of his book, tend to be highly polemical rather than carefully reasoned. For example, Kurland suggests that the Supreme Court may have acted too hastily in granting the Special Prosecutor's petition for certiorari before judgment by the court of appeals in the Nixon Tapes Case, and in deciding it, amidst the impeachment debate, under the "unfortunately appropriate" title United States v. Nixon. P. 64; see United States v. Nixon, 418 U.S. 683 (1974) . Neglected, however, is any reference to the dynamics of this constitutional litigation, a topic on which Kurland surely could have speculated even in the absence of hard information. The fact is that the Special Prosecutor's Office projected that favorable resolution of the constitutional claims as well as eventual compliance with the Court's mandate would be more likely if the case reached the Court in the context of public attention to the impeachment proceedings. The decision to apply for certiorari before judgment reflected that sense of timing. It also allowed the Special Prosecutor's Office to choose the caption of the case-United States v. Nixon-thus casting the constitutional contest in a framework that vividly simplified the issues. Finally, it provided implicit momentum on one of the key constitutional issues before the Court: the Special Prosecutor's authority to represent the "United States" as a sovereign government in pursuing evidence that "happened" to be in the hands of Richard Nixon the President. This approach was, incidentally, later accepted by the Court. See id. at 697.
